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tT 314l<ilcbctf ~ !.lff1cJ1cfr cnr .=rr=r ~ tJcTT

Name & Address of the Appellant & Respondent

·o

al{ anfhz 3r9la am?gr rials srjraaar it as g an2r uf zrenfenf Rt
sag T; Tr 3rf@earl at 3m m "Tffia-Tur~~cir<"~ t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,'ffmf '{-J'<cf51'< cpf~&TUT~ :
Revision application to Government of India :
(1) a€ta s4la yea arf@fr, 1994 cBl" tlm 3@T[cf ~ ~ ~ l=fPwTT cB" a
~ t1m "cbl" \:lll-tlm cB" ~~ q-1~cb cB" 3@T[cf galerur 3rdaa 'era Ra, ad RqI,
fctrn l-{?llcill, m fcr:rrrr, atft +iRGra, fta ta qa, ir mi, { fact : 110001 "cbl"
al uft ale1
(i) A revision application lies to the Under Secretary, to the Govt of India, Revision
Application Unit Ministry of Finance·, Department of Revenue, 4th Floor, Jeevan Deep Building;
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) ~ ~ cBl" mfrr re i ua Rt zr cblx-i!sll'i ff fcnm •fJ0-sPllx m 3M cblx-i!sll'i
ll m fcnm •f1°-sii11-1 a qr rosrn i a urra g; mf ll, m fcnm •f1°-sii11-1 zqugl
~ cf6 fcnm cblx-i!sll'i ll m fa8hurn i eh ra #l fan tr g{ it 1

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(~) · ·~ cB" 6'ITT TTPm ~ ZIT roT ll Ruffaa m u uTTa f21PJ4-1fu1 ll ~---~
~ ~ ~ '3('(Jlq.=t ~ cB" ~ cB" ~ ll \jjl" ~m cB" 6'ITT fcnm ~ m~-jt ;Pl·tiHRJ}!~~ -:: . ~ . ~,....,,_:___.-:..:_ ··.- ...~~.
c.i I ::r ,.,,., .. -

(b) In case of rebate of duty of excise on goods exported to any country~j~~itOry out~l\l!t,
India of on excisable material used in the manufacture of the goods which are, exported to ahiy }
country or territory outside India. \:}~~\:>-~>-,/')1/
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(«) zufk zgca qr qua fg Rat +a a as (iua u qr al) Ruf f4znr +TIT

l=flc1"ITTI
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

tl" ~ '3<:'l!IG'i c#l" '3<:'l!IG'i ~ cB" ~ cB" ~ \YJl" ~ ~ ~ c#l" ~ t GITT
ha are uit gr err a fa # :J.ci 1Rl cb ~, ~ * m Lf!fur err ~ "CR m
are far nf@fa (f.2) 1998 m 109 IDxT Pl9,cfci ~ ~ m 1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
l.Tnder the provisions of this Act or the Rules made there under and such order is passed by the
Com.missioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ~ '3(L!IG1 ~ (3Tlfrc;r) Allflltj(>Ji, 2001 fu 9 * 3RflTTf ftjAFcf1:c m~
gg- # at 4Raif i, )fa sr?gr a 4Ra am4gt )faRiaflft ea-srhr vi
374ha 3net #t a1at #fji #a mer fr 3m4a fhzn urtRy sue #r gar g. cf>f
ergnf a siifa rt 35-z Re,fRa t qrar # rq« mer tr6 ran at ,f
ft aft afeg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@43ma # mer gi icavaa g ala q?t ur swa a st at r1 2oo/
#h qua al uar; sit ii vicar«a v car vurr m m 10001- ctr_ m~ ctr
Gng I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more thEfn Rupees One
Lac.

vat zyca, #hr qrzrca vi aras 37fl#ta nznf@raw uf 3fie
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) it 3I« zrc 3rf@,fz1, 1944 ctr tTRT 35- uom/35-~ * 3RfT@:

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

0

'3cfdfc;JRsla qRmG 2 (1) cr if ~~ cB" 3@lcIT al 3r#ta, 37fat a ms -xfli=rr
zcen, ta sir«a ye vi ara srfh#tu znza@raw (Rre) # 4fa &fa 4f@al, ()
3-16flGlcillG if 3it-20, q #ea Raza nrqrv, aunt Tr, 3164-lGlcillG-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~ '3(ll1G1 ~ (3Tlfrc;r) Allfllq(>J"i, 2001 ctr tTRT 6 * 3RflTTf m ~-~'--3 if A~
fang 3r4 3744ta =nrnf@eras0i #t n{ 3rah fag r@ f; ·; arr#gr #t a 4Rauf fee
uei ar zyca at is, ans Rt lWT 3it can TI ug#farT, 5 ci1ruf m~ cpl=f % cmi
~ 1000/- i:ffffi ~ ii.fr I us sq zyc #l i, ans #t lWT 3lR ~ 11m ~
~ 5 ci1ruf m 50 ci1ruf cfcn m m ~ 5000/- i:ffffi ~ M" 1. \JJm ~~ ctr lWT,
~ ctr lWT 3it Garn ·TIT if 6T, 50 ci1ruf m ~ "G'lffGf % cmi ~ 10000/- i:ffffi
~ ii.fr I ctr i:ffffi '<i6lllcb -<fti{cl-< cB" at@a ?a rr q x=ml:T ctr ~ I lf6"
~~~ cB" fcntfr rfWfff -<ii 4\YjAcb ar5r cB" ~ ctr ~ cf>f m

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/-y.of!~~-~OOO/
where amount of duty / penalty/ demand I refund is upto 5 Lac, 5 Lac to 50 Lac . nd··_aJ:ro,v~r_!;i,O,,~\~
respectively in the form of crossed bank draft in favour of Asstt. Registar J?\J ✓·:~a~n~gf;?J,;~

..,.,, ;;_I '- . ]'· -~ •.·l . . ~ - 'p .,.\ .-~. •·. t d I••· » +o"'a5\ '\),,., ·.•_-";--,..... .- ,.- ~ ~Y
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of tlie Tribunal is situated . ··:- ···

(3) zuf gar mar i a{ an2ii ar rm er ? atr) pa sitar h fgl r gar sufai
~ xf fclR:!T vlFTT ~ ~ Cl~ ~ ~ ~ ~ fclj mm ~ c!5T4 xf m ~ ~ lT~ ~
~cB1' va 3rat zn 4tu war at ya 3mdaa fa4a \j[fffi t I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may . be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ··Ir1lzu zca 3ff@nfu 4970 z7en vigilf@ #t~-1'cfi 3W@ ~mfur ~~
a ma zur mar zqnRenf Ruf1 ,Tf@er»rt 3mar rc?la #l va 4fa -cix
E5.6.5o h ar uraru zyca fess m zlnr a1fez
One copy of application or 0.1.0. as the case may be, and the order of the adjournment

authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended. ·

(5) sit iif@ramai at Riant a4a faii 6t sit ft tZIA 3llcbf&a fcnlfT \r[[ffi t°
it 4it zca, at 3qr<a zrcn vi @ara argl#tu nrnrf@raw (raff@@) fr, 1982
Rfea I
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) far grrean, h-&a su eea vi -Hcllcfi{ .:t14"1c>1"1,lJ~(fl"tfcici) c), mB .3flfR>rr c), iFITJ1C>IT CR"

he&tz 5eur area 3rf@era, &&yy r arr 399 h3inf fa@tr(in-) 3rf@4fer# 2a8¥(2%y Rt
ism 29)@ia: a.c.2y 5itRt faftr 3rf@fer , &&&yrar 3 h3iaia hara at aftrft
are &, rrerr# we qa-if ~ra:rr.cRcTT .:t1fdlc11-ll , agr fen zr earh 3irfa srm st sr a#t
3raf@a zrfrzrna 3rf@rat
h.4a 5eu areaviara h 3iaafa +afuav rcnii farnf@?

(il mu 11 8t h 3iaff ta#

(HJ ~ am cWi- #t a{ na ufir
(iii) Erz sm fez1ma4l h era 6 h 3iaia 2zr zaa

-> 37ratarfr fh gr Irhurn fmfRr 8t. 2) 3ff@0fer, 2014 h 3rvmqa f# 3rd#zr uf@rarth
'flcff!l:'f~~3-f;31T'Qcj- 3NR>fcfif~~~I

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under ·
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores, ·
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) zr 3n2erh4f3rdufrawrhnar sri area 3rerar green zn ave Rafa t at aiit.@g-T.green
h 1omaru3itsrei haraavfa1fa piavs 102ratu6ma ?t/lo,7 a
(6)(i) In view of above, an appeal against this order shall lie befort'thi Tribun~I ~hl t

. payment of 10% of the duty demanded where duty or duty and penalty\cf~:1R. di$pµ.te,{@o/f 1

penalty, where penalty alone 1s m dispute." ·(".'1~~-.,·~z--:-:;i-:~f
I,; 'Jc" I. ••P\\.',,, ./
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ORDER-IN-APPEAL

F.NO.V2/27/GNR/2018-19

This order arises out of an appeal filed by MIs. Deepkiran Foods Pvt. Ltd.,

228/2, Dantali Industrial Estate, Village-Dantali, Taluka-Kalol, Distt. Gandhinagar, a

100% EOU (in short 'appellant') against Order-in-Original No.42/Addl. Commr/2008

dated 10.11.2008 (in short 'impugned order') passed by the then Additional

Commissioner, Central Excise, Ahmedabad-11 (in short 'adjudicating authority').

2. Briefly stated that the appellant availed Cenvat credit of input service tax paid

on the basis of TR-6 challans for the period November-2006 to March-2007. Hence,

SCN dated 04.12.2007 was issued which was adjudicated by the adjudicating

authority vide impugned order wherein it was ordered to recover wrongly availed

Cenvat credit of Rs.46,07,818/- alongwith interest under Rule 14 of the Cenvat Credit

Rules, 2004(in short 'CCR, 2004') read with Section 114 and 114B of the Central
Excise Act, 1944 (in short 'CEA, 1944') respectively and penalty of Rs.46,07,818/

was imposed under Rule 15 ibid read with Section 11AC ibid.

3. Aggrieved with the impugned order, the appellant filed the present appeal
wherein, inter alia, stated that:

► In terms of Rule 4A of the Service Tax Rules, 1994, service receiver can avail

the Cenvat credit on the basis of any document which have basic

information/particulars. The adjudicating authority has disallowed the Cenvat

credit because of supplementary invoice issued by the service provider hit by
time limit of 14 days specified in the said rule. The fact is that in the SCN no

where it is alleged that the supplementary invoice issued by the service

provider is time barred and it is well settled law that demand cannot be

decided on the allegation which are not framed in the SCN.
► There is no allegation in the SCN or 010 that the service has not been

received and duty has not been paid by them.
► The issue involved is already settled in their favour in their own case vide OIA

No.86 to 89/2008(Ahd-lll)CE/KCG/Commr(A) dated 04.09.2008.Hence, no

penalty can be imposed under Rule 15 of the CCR, 2004 and rely upon case

law viz. CCE Vs. Fairdeal Research Labo.(P) Ltd reported in 2006(198) ELT

31(Tri. Del.).
► The credit availed by them has not been utilized and was lying in their credit.

When credit is not utilized even if the credit is wrongly availed, no interest or

penalty is liable and rely upon case laws viz.2008(229)ELT-319 -Omkar Fine

Organics Pvt. Ltd.; 2006(199) ELT-837 - Tata Motors Ltd.; 2006(196) ELT-323

0

0
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4. Personal hearing in the matter was held .on 13.06.2018. Shri M.H. Raval,

Consultant, appeared on behalf of the appellant and reiterated the grounds ofappeal.

Credit is taken challan. Earlier OIA is in their favour and filed additional written

submission.

5. I have carefully gone through the appeal memorandum, submission made at

the time of personal hearing and evidences available on records. I find that the main

issue to be decided is whether the impugned order is just, legal and proper or

otherwise. Accordingly, I proceed to decide the case on merits.

6. Prima facie, I find that the appellant had availed input service viz. Manpower

services and also availed Cenvat credit of service tax paid on the basis of TR-6

challans by the service providers evidencing payment of service tax for which subject
SCN was issued and adjudicated by the adjudicating authority vide impugned order. I

also. find that the issue involved is already settled by this appellate forum in the

appellant's own case vide OIA No. No.86 to 89/2008(Ahd-lll)CE/KCG/Commr(A)

dated 04.09.2008. This OIA was challenged by the department before the CESTAT,

Ahmedabad. The CESTAT vide Order No.A/1493:-1508/WZB/AHD/2011 dated

18.08.2011rejected the departmental appeal on the basis of Larger Bench decision of

the Tribunal in the case of ABB Ltd Vs. CCE&ST, Banglore[2009(15)STR-23(Tri.LB)].

In the appeal before the High Court of Karnataka, the Hon'ble High Court of
Karnataka upheld the decision of the Larger Bench of the Tribunal. As against this

order of the High Court of Karnataka, the department filed Civil Application

No.11402/2016 against ABB Ltd. before the Hon'ble Supreme Court of India.

Similarly, the department also filed Civil· Application No. 11877-11884/2016 against

the appellant which were tagged with Civil Appeal No.11710/2016 filed by CCE,

Belgaum vs. M/s. Vasavadatta Cements Ltd. which is now stand decided by the

Hon'ble Supreme Court of India vide judgment dated 18.01.2018[ reported in
2018(11) GSTL-3 (SC)]. This judgement pertains to admissibility of Cenvat credit on

'Outward Freight' proir to 01.04.2008 amendment in the definition of 'input service' as

defined in Rule 2(1) of the Cenvat Credit Rules, 2004. I find that in case of

departmental appeal before the Hon'ble CESTAT, Ahmedabad against the said OIA

No.86 to 89/2008 dtd.04.09.2008, there is no findings in the CESTAT Order No.

A/1493-1508/WZB/AHD/2011 dated 18.08.2011 regarding admissibility of Cenvat

credit of service tax on the strength of TR-6 challans. I also find that no review

authority has challenged this issue at any higher appellate forum. In the recent

judgement of the Hon'ble CESTAT, Mumbai in case of lndofil Chemicals Company

Vs. CCE, Thane-I [ reported in 2017(47) STR-394(Tri.Mumbai)] it is held as under:

"Dutypaying documents- Cenvat taken on strength 9,.(I/3-6 chal/an - TR

.· 6 cha/Ian are valid duty paying documents fo'ti:r(:fgi•'~!.~]tt~ infirmity
» Al y
'S : 38. t ',\ ;- _:. -~:f~ 1/,%•'- .S,·o " ± s".$?. "



-5
- --

F .NO .V2/27 /GNR/2018-19

in taking credit on the strength of TR-6 challans- Rule 9 of the Cenvat

Credit Rules, 2004[para 5.1]"

Appeal allowed

Hence, applying the doctrine of merger in the present appeal as well as

following the ratio of the above judgement of the Hon'ble CESTAT, Mumbai, I allow

the appeal filed by the appellant.

7. 344ieaaaf zrr asf a7 n{ 3rfiaat fqzrl 34ls aids a fhz star&l
The appeal filed by the appellant stands disposed of in above terms.

sssC
(3r gin)

#{tzr #nz argp (rfrc«r)
Dt. )5.06.2018

Attested:

98
(B.A. Patel)
Supdt.(Appeals)
Central GST, Ahmedabad.

BY SPEED POST TO:
Mis. Deepkiran Foods Pvt. Ltd.,
228/2, Dantali Industrial Estate,
Village-Dantali, Taluka-Kalol,
Distt. Gandhinagar.

Copy to:-
(1) The Chief Commissioner, CGST, Ahmedabad Zone.
(2) The Commissioner, CGST, Gandhinagar (RRA Section).
(3) The Asstt. Commr, CGST Division-Kaloi.
(4) The Asstt. Commr(System), CGST, Gandhinagar.

(for uploading OIA on website)
(5) Guard file
(6) P.A. file.

0


